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Office of the Assistant Attorney General Waskington, D.C, 20530

AUG 1T 1998

The Heonorable Thomas Daschle
United States Senate
Washington, DC 20510

Deary Senator Daschle:

This is in reply to vour letter of July 2, 1998, which
attached a recent complaint filed with the Federal Election

s

Commission (FEC) against five major tcobaccc companies.

This complaint, filed by the National Center for Tobacco-
Free Kids, alleges that in June 1958, five of the largest tobacco
companies sought o kill pending tobacco legislation in the
Senate by promising to sponsor television advertisements in
support of Senators who voted to defeat the tobacco bill. As you
know, such conduct, 1f substantiated, could run afoul cf the
strict limitationsz on corporate centributions and expenditures
contained in the Federal Election Campaign Act of 1971, codified
at 2 U.S.C §§ 431-455. This complaint was properly filed with
the FEC, which under long-standing practice memorialized in a
Memorandum of Understanding between the Department of Justice and
the FEC, has primary respounsibility for the review of such
matters. We are confident that the FEC wilil evaluate this
allegation with the careful scrutiny it deserves.

In addition, the allegation that tobacco companies may have
promigsed favorable political advertising in exchange for a
Sanator's vote on specific legislation raises separate concerns
under the bribery and gratuity statutes, contained in 18 U.S.C.
§ 201. The Criminal Division is presently examining this
allegation to determine whether any further investigation is
warranted.
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! Thank vyou again for bringing this matter to our attention.
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Assistant/Attorney General

Mr. Lawrence M. Noble

s General Counsel
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TOM DABCHLE
SOUTH CAKOTA

Wnited Siater SHonate
@ifice of the Democratic Leaber
Tashington, 1€ 20810-7020

July 2, 1998 L

The Honorabie Janct Reno
Attorney Generil

United States Department of Justice
950 Pennsyivania Avenve, NW
Washington, D.C. 20530-0001

1y

of

Dear General Renos

It is my understanding that 2 ]Dcpdm ient of Justice task force continues to actively i investigate
alleged violations of federal campaign finance laws. In light of that investigation, 1t is imporiant
that the task force be made aware of the attached compfmnt recently filed with the Federal Election
Commission.

The National Center for Tobucco-Tree Kids argues that five tobacco companies violated Federal
clection law by promising (o mount a Fall television advertising campaign in support of Scanators
whao voted to kill S, 1413, “The National Tobacco Policy and Yf)ulh Smoking Reduction Act.”

As you know, corporations are forbidden from making contributions in fe deral ¢ lections, including
expenditures in the form of advertising. While the tobacco industry’s $40 million ad campaign to
Kill the tobacco bill was regrettabie, it was not iliegal. However, the National Cenier for Tobacco-
Free Kids makes o persuasive case that this next phase of udvertising is solely intended to affect the
outcome of federad cleciions, not public policy.

While this matter warrants an independent investigation as an isolated incident, it {s also important
to review these circumstances with an eye toward their potential implications for the future. As the
enclosed report from ... Washington Post makes clear, the health insurance industry is now
employing an identical advertising strategy in its altempl to defeat federal reforms of managed care
practices and health maintenance organizations. Unless a prompt inquiry is undertaken to examine
the actions of the tobacco industry in this case, 1 lear that these practices will constitute a trend, and
resuit in yet another Joophole i our campaign finance [aws.

i know that the Department is conducting a balanced and fair investigation of campaign finance
allegations, and am confiden: that appropriate action will be taken to address any improper
activities that you may uncover.

Sincerely,
L
it /”;/MMM
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NATIONAL CENTER FOR TOBACCO-FREE KIDS

June 29, 1668

General Counsel

Federal Election Commission
992 E. Streat, NW
Washington, D.C. 20463

Dear General Counsel:

Pursuant to 11 C.F.R. §111.4, the National Center for Tobacco-Free Kids files
this Complaint against Philip Morris inc., RJ Reynolds Tebacco Co.. Brown &
Williamson Tobacco Corp., Lorillard Tobacco Co., and United States Tobacco
Company for what appears (o be a viclalion of Federal election law, a violation
which had a direct and serious impact on the June 18, 1998 Senate 5742 voie
on the Cloture petition to end the debate on 3.1415, “The National Tobacco
Foiicy and Youth Smoking Reduction Act.”

Corporations are expressiy forbidden under federal election laws from making
‘contributions” or “expenditures” in connection with federal elections and
candidates arzs expressly prohibited from krowingly accepting contributions
made by corporations. A contribution or expenditure inciudes direct or indirect
payments or “anything of value” to influence a federal election. The Federal
Election Commission has defined “anything of vaiue” to includs in-kind
contributions, including advertisements. 11 C.F.R. §§ 100.7{a)(1){ii} and
100.8(a)(1)(iv).

Based upen raports that have been widely published in the news media, only
hours before Republican senators were due © vote for or against cloture on
S.1418, Senator Mitch McConi,il informed his colleagues in a closed door
meeting that if they voted to kil the fobacco bill, the major tobacco manufacturers
were promising (o mount a television ad campaign_to support those who voted
against the biil, '

When Senator McCennell reparted that the goaf of the tebacco industry’s ads to
be run in the Fall after the critical vote was to support and defend those Senators
who voted to kill the bill, he clearly demonstrated that these potential ads were
not issue ads, but ads intended o influence the outcome of the upcoming
election.

1707 L Street, NW Suite 800 Washington, DC 20036
Phone (202) 296-5468 Fax {202) 296-5427
vwww . tobaccofreekids. org



Communications, like the ads the obacco industry € reported 10 have promised
Republican Senators it would run, especially when made with the cooperation,
coordination, or even just the consent of, or in consultation with, or at the request
or suggestion of, any candidate do not qualify under any exception to the
campaign finance iaws, but rather confer something of “value” that constitutes an
iHegal “coniribution” by the tobacco industry. FEC Advisory Opinion 1988-22.
See Ais.. Cliftonv. FEiv No. 86-1812 (17 Cir. June 6, 1897) (1997 WL 292145).

Rarely is the connection betweean a campaign contribution and a vote on a
critical issue so blatantly linked as cccurred in this case. In this case, the quid
pro quo was clear and it is clear that it was al least communicated by Senator
McConnell, the Chairman of the National Republican Senatorial Comimittes, to
his calleagues st befora a crucial vote: Vote for the tabacco industry and the
tobacco industry will advertise te nelp you during the upcoming election.

it is the combination of the stated goal of the ads (o support and defend

senators who voted with it in the upcoming election) and the coordination and/or
cooperation hetween the tobacco industry and the senators regarding the
expenditures reflected in the promised ad campaign during the upcoming

election that constitutes = serious viclation of the election laws.

The facts upon which this complaint are based are containied in several
raputabla recent media reports and not upon thé personal knowledge of the
complainant beca.sa the tobacce industiy’s promises were made and
communicated in secret behind closed doors.  For exarmnple:

¢« Tha Walf Street Journal reported on June 25, 1888:

"On the day the Senate Killed comprehensive tobacco legisiation, Sen.
Mitch McConnell stood up a2t a closed-door meeting of Republican
senators 1o deliver the goad news: The tobacce indusiry would mount a
television ad campaign to support those who voted to knogk off the bill.
Such ads, Mr. McConnell says now, ‘would generally be helpful fo people
who decided o kill this bill a5 a big tax increase on working Amencans.’
The Kentucky Republican, chaiman of the Senate GOP camipaign
committee, plaved a prominent role in the bill's demise iast week, his
colleagues say, advising Senate Majority Leader Trent Lott of Mississippi
that he could sliminate the measure without fear of voter reprisai . . . And
the tohaces industry’s 340 million ad campaign against the bill helped
convince members that public opinion could be swavyed on the issus, . ..
Republicans and industry ads will paint the issue as whether voters faver
‘raising taxes io earich tnal lawyer," he savs.”

e
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Time Magazine FF'DOrtE.d in its June 29, 1998 edition similar comments from
NMeConneli:

“In the end, it was McConnell who was m os persuasive. He told Lot that
things had changed since the process had begun in April. Hiz Senale
candidates we e safe; in tight Se;uate races, such as North Carolina and
Kentucky, defending tobacco would help mere than hurl. Besides,
McConnell argued, the industry was promising to run 2ds on behalf of
GOP Senators to defend them against charges that they'd killed the bill.
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The Washington Post reported on June

“In some states, {Republican pofitical consultant] Murphy
said, the industry is trying to give cover to conservative
senators....”

The Washington Post reported on June 18, 1898:

“‘One tobacco ally said the indusiry assured Republican
fawmakers the companies are willing to spend more money
on ads between now and election day {o continue its anti-
tax, anti-big government messags.”

The five tobacco comparnies named in this complaint are the five companies who
sponsored the 340 million campaign against S. 1415 over the last several
months and presumably are the companies to whom Senator McCeonnell referred
when he spoke of the promised advertising campaign in support of cgnc‘idates
who voted against cloture in order to defest this bl

There
put a

efore, we request that the FEC fully and promptly investigate this matter and
n end to the iliegal “expenditures” ‘w the tobacco industry on behalf of those

senators who voted a gan c! oture on $.1415,

Res

pectiully Submitted,

William Novelli Matthew L. Myers
Frasident Exacutive Vice President and

CGeneral Counsel
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TV Ad aBmz to Stop Bills

By Tsnm{ M \IEAL

Washington Post Staff ¥n ’e'

When it wanted 0 nix Coo

gress's landmark anti-tobacco bill,
the tobacco industry opened its
checkbook and financed $40 mil-

ion worth of advertising that -

warned against the mtrusive reach
of big govermment.

No the industry taat pravides
health insurance to 160 million
Americans is planning its owp ad
biitz that will similariy appeal to
voters’ disdain of federal intrusion,
The effort comes at 2 tme when
Democrats and Republicans are
lintng up behind proposals in Coa-
gress that would force broad
changes on health maintenance

org*amzahmns (mvm) and ot.hev
manzged-care compantes.

Among the reforms being con-
sidered are reguirements that
HMOs allow patients to see the
physicians of their choice, that
patients be allowad to sve HMOs
for their care decisions and allow-
ing patients to appeal deninl of care
and other HMO decisions to an
independens third party. + -
- This week, on the same day ihat
a GOP task force led by Rep. J.
Dennis Hastert (L) proposed
managed-care reform, the Ameri-
can, Association of Health Plans
(AAHP) began running televicion
ads in the Washington, D.C., re

See AD BLITZ, 44, Col. 1
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